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§ 1.187 Rulemaking on maximum rates
for attorney fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited availabil-
ity of attorneys qualified to handle cer-
tain types of proceedings), this Depart-
ment may adopt regulations providing
that attorney fees may be awarded at a
rate higher than $75 per hour in some
or all of the types of proceedings cov-
ered by this part. The Department will
conduct any rulemaking proceedings
for this purpose under the informal
rulemaking procedures of the Adminis-
trative Procedure Act.

(b) Any person may file with this De-
partment a petition for rulemaking to
increase the maximum rate for attor-
ney fees in accordance with § 1.28 of
this part. The petition should identify
the rate the petitioner believes the De-
partment should establish and the
types of proceedings in which the rate
should be used. It also should explain
fully the reasons why the higher rate is
warranted. The Department will re-
spond to the petition within 60 days
after it is filed, by initiating a rule-
making proceeding, denying the peti-
tion, or taking other appropriate ac-
tion.

§ 1.188 Awards against other agencies.

If an applicant is entitled to an
award because it prevails over another
agency of the United States that par-
ticipates in a proceeding before the De-
partment and takes a position that is
not substantially justified, the award
or an appropriate portion of the award
shall be made against that agency.

§ 1.189 Delegations of authority.

The Secretary of Agriculture dele-
gates to the Judicial Officer authority
to take final action on matters per-
taining to the Act in proceedings cov-
ered by these rules. The Secretary by
order may delegate authority to take
final action on matters pertaining to
the Act in particular cases to other
subordinate officials or bodies. With re-
spect to proceedings covered under
§ 1.183(a)(1)(ii) of this part, the Board of
Contract Appeals is authorized by stat-
ute (41 U.S.C. 607) to take final action.

INFORMATION REQUIRED FROM
APPLICANTS

§ 1.190 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the proceed-
ing for which an award is sought. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of this Department that the ap-
plicant alleges was not substantially
justified and shall briefly state the
basis for such allegation. Unless the
applicant is an individual, the applica-
tion also shall state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application also shall include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organizatiion described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 114j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application also may include
any other matters that the applicant
wishes this Department to consider in
determining whether, and in what
amount, an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It also
shall contain or be accompanied by a
written verification under oath or af-
firmation under penalty of perjury that
the information provided in the appli-
cation and all accompanying material
is true and complete to the best of the
signer’s information and belief.

VerDate 06-FEB-97 13:07 Feb 20, 1997 Jkt 174007 PO 00000 Frm 00086 Fmt 8010 Sfmt 8010 E:\CFR\174007.011 174007


		Superintendent of Documents
	2010-11-13T00:57:30-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




